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In the Court of Appeals of the District of Columbia. 


No. 2386. 

United States of America ex Relatione Alexander McKenzie, 

Appellant, 

vs. 

Walter L. Fisher, Secretary of the Interior. 


a Supreme Court of the District of Columbia. 

No. 53678. At Law. 

United States of America ex Relatione Alexander McKenzie, 

Relator, 

vs. 

Walter L. Fisher, Secretary of the Interior, Respondent. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had. in the above-entitled cause, to wit: 

1 Petition . 

Filed June 9, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. 53678. 

United States of America ex Relatione Alexander McKenzie, 

Relator, 

vs. 

Walter L. Fisher, Secretary of the Interior, Respondent. 

Now comes your petitioner and for a cause of action respectfully 
represents: 

1. That he is a citizen of the United States residing in the state of 
Minnesota. 

1—2386a 
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2. That the respondent, Walter L. Fisher, is a citizen of the 
United States, temporarily residing in the District of Columbia and 
holds the office of Secretary of the Interior, and is sued as such. 

3. That the Secretary of the Interior is charged with Executive, 
Judicial and Administrative powers under the Public Land Laws of 
the United States. 

4. That your petitioner has made, in due form, and in conformity 
with the rules, regulations and practice of the Department of the In¬ 
terior, an application to enter, under section 2306 of the Revised 
Statutes of the United States the S. W. y 4 of the N. W. % of Section 
10, and the S. W. V 4 of the N. E. *4 of Section 22, T. 49 N., R. 27 

W., and S. E. i/ 4 of the S. E. y 4 of Section 30, T. 49 N., R 

2 26 W., 4th P. M., containing 120 acres, at Duluth, Minne¬ 
sota, Land district. 

5. That Section 2306 R. S. is as follows: 

“Every person entitled, under the provisions of section twenty- 
three hundred and four, to enter a homestead who may have hereto¬ 
fore entered, under the homestead laws, a quantity of land less than 
one hundred and sixty acres, shall he permitted to enter so much 
land as when added to the quantity previously entered, shall not ex¬ 
ceed one hundred and six tv acres. ” 

6. That the said lands so applied to he entered, as aforesaid, were, 
upon the date of said application, vacant and subject to entry under 
section 2306 of the Revised Statutes of the United States. 

7. That the said application, as aforesaid, was made by this peti¬ 
tioner as assignee of George A. Godsmark, hereafter named, show¬ 
ing that he had purchased, by mesne conveyances, in good faith and 
for value. 

8. That the records of the War Department show that said George 
A. Godsmark was a soldier during the recent rebellion, the Civil War, 
in Company “FA 7th Michigan Volunteer Cavalry, having served 
for more than ninety days, being mustered into said service on the 
22nd of January, 1863. and honorably discharged on the 21st dav of 
November, 1865. 

9. That the said George A. Godsmark made a homestead appli¬ 
cation to enter certain lands at Ionia, Michigan, under the provisions 
of the Act of Congress of May 20th. 1862, now Section 2289 R. S. 
of the L nited States Statutes, which application was signed before 
the Register at the I nited States Land Office at Ionia, Michigan, on 
the 17th day of June, 1870, a copy of which is hereto attached, made 

a part of this petition and marked “Exhibit A.” 

3 10. That the said George A. Godsmark. on June 17th. 

1870, made and executed, before the said Register, an affi¬ 
davit as required under the homestead law. a copy of which is hereto 
attached, made a part of this petition and marked “Exhibit B.” 

11. That the said George A. Godsmark, on June 17th, 1870, made 
payment of the fees and commissions as required by law. and ob¬ 
tained a receipt therefor, a copy of which is hereto attached, made a 
part of this petition marked “Exhibit C.” 

12. That the said application of George A. Godsmark was allowed 
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by the district officers at Ionia, Michigan, and the entry duly made 
of record in said office. 

13. That thereafter, and with their monthly returns to the Com¬ 
missioner of the General Land Office, the Register and Receiver 
transmitted said original homestead papers so signed and executed 
by the said George A. Godsmark to the Commissioner of the General 
Land Office. 

14. That thereafter the said Commissioner of the General Land 
Office allowed and entered of record the entry so made by said 
George A. Godsmark. 

15. That the entry so made by the said George A. Godsmark was 
entered and posted upon the tract books of the General Land Office. 

16. That the records of the General Land Office further show thai. 
the said entry was contested for abandonment by one Henry Hess 
and was cancelled for such abandonment on February 15, 1872. 

17. That the records of the General Land Office show, rela- 

4 tive to said land so entered by the said George A. Godsmark, 
that said Henry Hess entered said lands on February 27th, 

1872, which entry was approved May 25th, 1877, and patent there¬ 
after issued for said lands and was duly recorded in the General 
Land Office. 

18. That on January 20th, 1911. the Commissioner of the General 
Land Office refused to allow your petitioner to enter the lands applied 
for as assignee of George A. Godsmark, as aforesaid, a copy of said 
decision is hereto attached, made a part of this petition and marked 
“Exhibit D.” 

19. That an appeal was taken from the decision of the Commis¬ 
sioner of the General Land Office to the Secretary of the Interior 
who. on the 19th day of April, 1911, affirmed the action of the Com¬ 
missioner of the General Land Office, a copy of which decision is 
hereto attached and made a part of this petition, marked “Ex¬ 
hibit E.” 

20. That your petitioner further alleges that he made proper de¬ 
mand upon this respondent that his application be allowed and pat¬ 
ented under the law, a copy of said demand is hereto attached, made 
a part of this petition, and marked “Exhibit F.” 

21. That the said respondent has refused and neglected to allow 
and patent said entry and still refuses and neglects to allow the entry 
and patenting of said lands as aforesaid, a copy of which refusal is 
hereto attached, made a part hereof, and marked “Exhibit G.” 

22. That your petitioner has exhausted his remedy before tha 
Department of the Interior. 

Wherefore, your petitioner being without other adequate 

5 remedy in the matter and under the law. and in view of the 
fact that his property rights are being placed in jeopardy by 

the unwarranted and illegal action of the respondent in refusing 
allowance and patenting of this application, and inasmuch as the 
respondent has refused, and still refuses to do that which in law and 
in duty he is bound to do, your petitioner prays as follows; 



4 


UNITED STATES OF AMERICA, ETC., VS. 


Prayers. 

First. That a writ of mandamus may issue out of and under the 
seal of this Honorable Court, directed to the said Walter L. Fisher. 
Secretary of the Interior, commanding him to allow, the applica¬ 
tion of this petitioner to enter the lands applied for and cause patent 
to be delivered in due course under the law, and 

Second. For such further and other relief as to this Court may 
seem just and proper, all the premises considered. 

ALEXANDER McKENZIE. 

D. N. CLARK, 

W. W. WRIGHT. 

HOMER GUERRY, 

Of Counsel for Petitioner. 

State of Minnesota, 

County of St. Louis. ss: 

I, Alexander McKenzie, being first duly sworn, upon oath, depose 
and say: I have read the foregoing petition, being by me subscribed. 

and the facts therein alleged are true to the best of my knowl- 
6 edge and belief. 

ALEXANDER McKENZIE. 

Subscribed and sworn to before me this 6th dav of June, 1911. 
[seal.] H. W. CAFFIN, 

Notary Public, 

Notary Public. St. Louis County , Minn. 
My commission expires Feb, 2nd, 1915. 


7 “Exhibit A.” 

Homestead. 

Application No. 4805. 

Land Office at Ionia, Michigan, June 17th, 1870. 

I, George A. Godsmark, of Eaton Co., Mich, do hereby apply to 
enter, under the provisions of the Act of Congress approved May 20, 
1862, entitled “An act to secure homesteads to actual settlers on the 
public domain,” the N. W. *4 of S. E. At of Section 23 in Township 
1, North of Range 4 West, containing 40 acres. 

his 

GEORGE x A. GODSMARK. 
mark 


Land Office at Ionia, Mich., June \7th, 1870. 

I, J. H. Kidd, Register of the Land Office, do hereby certify that 
the above application is for Surveyed Lands of the class which the 
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applicant is legally entitled to enter under the Homestead Act of 
May 20, 1862, and that there is no prior, valid, adverse right to the 
same. 


J. H. KIDD {Register). 


8 ‘'Exhibit B.” 

( Affidavit .) 

Homestead. 

Land Office at Ionia. Michigan, June 17 th, 1870. 

I, George A. Godsmark of Eaton County, Michigan, having filed 
my application No. 4805 for entry under provisions of the Act of 
Congress approved May 20, 1862, entitled “An Act to secure home¬ 
steads to actual settlers on the public domain,” do solemnly swear 
that lie is a married man over the age of 21 years and a citizen of the 
United States; that he has never borne arms against the Government, 
or given aid and comfort to its enemies; that said application No. 
4805 is made for his exclusive benefit; and that said entry is made 
for the purpose of actual settlement and cultivation and not directly 
or indirectly for the use of any other person or persons whomsoever. 

his 

GEORGE x A. GODSMARK. 

. mark 

Sworn to and subscribed, this 17th day of June, 1870, before 

J. H. KIDD, 

Register of the Land Office. 

9 “Exhibit C.” 

Receiver's Receipt No. 4805. 

Homestead. 

Application No. 4805. 

Receiver’s Office, Ionia. Michigan, June 17, 1870. 

Received of George A. Godsmark. the sum of Seven Dollars — 
cents: being the amount of fee and compensation of Register and 
Receiver for the entrv of N. W. 14 of S. E. 14 of Section 28 in Town¬ 
ship 1 North of Range 4 West, under the Acts of Congress approved 
May 20, 1862, and March 21.1864,,entitled “An Act to secure home¬ 
steads to actual settlers on the public domain.” 

$7 00. T. L. JENNINGS, Receiver . 
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10 “Exhibit D.” 

In reply please refer to “R" Duluth 07624, C. A. 0. 

C. A. 0. J. P. 

1 Ex. 

1 Ex. Hon. I. L. L. 


Department of the Interior, 

General Land Office, 
Washington, Jan. 20, 1911. 

Address only the Commissioner of the Land Office. 

Soldier’s Additional Homestead. Application Rejected. 

Alexander McKenzie, Assignee of George A. Godsmark. 

Register A Receiver, Duluth, Minnesota. 

Gentlemen: On November 1. 1909, Alexander McKenzie filed m 
vour Office the above entitled application to enter, under Section 
2306 IL S., the S. W. V 4 S. W. V 4 , Section 10, S. W. % N. E. V 4 
Section 22 T. 49 N., R. 27 W. and S. E. V 4 S. E. % Section 30, 
T. 49 N., R. 26 W., 4 P. M., containing 120 acres, your district, 
based on an assignment of the right of George A. Godsmark, who, 
it is alleged, served in Company “F,” 7th Regiment Michigan Vol¬ 
unteer Cavalry, from Jan. 23, 1863, to Nov. 21, 1865, and who, it 
is further alleged, made homestead entry # 4805 June 17th, 1870, 
for the N. W. V 4 S. E. V 4 Section 23, T. 1 N., R. 4 W., contain¬ 
ing 40 acres, Ionia land district, Michigan, which was can- 
11 celed for abandonment February 15, 1872. 

On examination of the records of this Office, it is found 
that the said N. W. V 4 S. E. V 4 . Section 23, T. 1 N., R. 4 W., which 
was embraced in Godsmark’s original entry, is within six-mile 
limit of the grant to the State of Michigan, made by the Act of 
June 3, 1850 (11 Stat., 21), for the benefit of the Amboy, Lansing 
and Traverse Bay Railroad Company. There is nothing on the 
record to show that said tract was excepted from the operation of 
the grant, and it therefore passed to the state thereunder. Gods- 
mark’s entry was not made until 1870, long subsequent to the time 
the right of the state for the benefit of said road attached to said 
tract. The entry was, therefore, erroneously allowed, and Gods¬ 
mark did not exhaust any of his homestead right thereby. No 
soldier's additional right accrues to him bv reason of said entry. He 

C,' t 

was entitled to make another entry for the entire amount of 160 

•/ 

acres, without reference to Section 2306. 

Said application by McKenzie is, therefore, hereby held for re¬ 
jection, subject to the usual right of appeal. 

You will notify the applicant hereof that, in the absence of an 
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appeal within the time allowed, his application will be finally re¬ 
jected without further notice. 

Serve notice and make report under the Circular of March 1. 
1900 (29 L. D., 649). 

Copy herewith enclosed for service. 

Verv respectfully, 

S. V. PROUDFIT, 

Assistant Commissioner. 


BOARD OF LAW REVIEW. 
By W. B. NEWMAN. 

P. M. S. 


12 “Exhibit E.” 

Department of the Interior. 

Washington, April 19, 1911. 

Address only The Secretary of the Interior. 


F-27. 

UR >> 

Duluth — 07624. 

Ex Parte Alexander McKenzie. Assignee of George A. Godsmark. 

Soldier’s additional Homestead application. Affirmed. 

Appeal from the General Land Office. 

Appeal is filed by Alexander McKenzie from decision of January 
20, 1911, of the Commissioner of the General Land Office rejecting 
said McKenzie’s application to locate, under Section 2306, Revised 
Statutes, as assignee of George A. Godsmark, the alleged soldier’s 
additional homestead right of said Godsmark to 120 acres of land, 
upon the S. IV. 44 N. W. 44 Sec. 10, S. W. 44 N. E. 44 , Sec. 22, T. 
49 N., R. 27 W., and the S. E.. 44 S. E. V 4 Sec 30, T. 49 N., R. 26 
W., 4th P. M., containing 120 acres, Duluth, Minnesota, land dis¬ 
trict. 

This application is based upon the alleged service, and honorable 
discharge therefrom, of said Godsmark for more than ninety days 
in the United States Army during the war of the rebellion, and upon 
his original homestead entry made June 17, 1870, for the N. W. 44 
S. E. 44 Sec. 23, T. 1 N., R. 4 W., containing 40 acres, Ionia, Mich¬ 
igan, land district. 

Said application was rejected by the Commissioner for the 
13 stated reason that said original homestead entry by Gods¬ 
mark was invalid because the lands embraced therein, being 
of an odd-numbered section and within the six-mile limit of the 
Amboy, Lansing and Traverse Bay Railroad, map of definite loca¬ 
tion of which was filed October 23, 1858, were embraced in the 
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grant to the State of Michigan, to aid in the construction of rail¬ 
roads, made by the act of June 3, 1850 (11 Stat. 21). 

Said entry by Godsmark was canceled for abandonment February 
15, 1873, upon the contest of Henry Hess, who thereupon made ad¬ 
joining farm entry for the land and in due course received patent 
therefor in 1877. 

It is contended in the appeal by McKenzie that there is no proper 
evidence that said land in Godsmark’s entrv was embraced in said 
grant to the State of Michigan; that the only evidence thereof in 
the General Land Office is “a purported copy of the map of the sup¬ 
posed definite location and six-mile limits of the railroad, which is 
shown on its face to have been copied subsequent to the dates of 
the entries made bv Godsmark and Henry Hess”; and that the 
tract book of the General Land Office shows in fact, that said land 
embraced in Godsmark’s entry was “restored April 11, 1859,” long 
prior to said entry; also, that the Government is stopped, by hav¬ 
ing allowed said entries and patent, from now holding, many years 
later, in this collateral proceeding, and in the absence of any direct 
attack upon said entries and patent, that Godsmark’s entry was in¬ 
valid, so as to defeat his assignee’s application to locate his claimed 
soldier’s additional homestead right based thereon. 

14 An examination of the records of the General Land Office, 

from which the findings of the Commissioner herein were 
made fails to sustain the contentions as to said records made in the 


appeal. The record in said office of the location of said railroad and 
of the six-mile limits thereof for the purposes of said grant appears 
to be the officially credited and authorized record of that office, based 
upon the map of definite location filed by the railroad October 23. 
1858; and there is nothing appearing in such record tending to 
show it to be a mere copy not entitled to full credit and acceptance 
as such official record. 


The tract book of the General Land Office also fails to show any 
exception of the land embraced in Godsmark’s entry from said grant. 
Withdrawal of lands for the purpose of locating the railroad’s way 
and determining the limits of said grant was made May 30, 1856. 
The only restoration shown thereafter was on April 11, 1859, of 
“land not required & outside six-mile limits.” 

Godsmark’s entry papers fail to show any settlement or other 
initiation of a homestead right as the basis of his entry antecedent 
to the filing of the map of definite location of said railroad, upon 
which the grant to the State of Michigan, under said act, vested. 

Godsmark’s entry was, therefore, invalid and void, was not an 
exhaustion of his homestead right, and could not constitute a valid 
base for a soldier’s additional right. John S. Owen (32 L. D., 262) ; 
Frank V. Hunter (35 L. D., 234). 

The erroneous allowance, in contravention of said grant, 
15 of Godsmark’s entry and of that of Hess and issuance to 
Hess of patent for the land cannot operate to invest Gods¬ 
mark or his assignee with any such additional homestead right, or 
estop the Government from acting in accordance with the law allow¬ 
ing such right only upon the legal basis of an exhaustion of the 







WALTER L. FISHER, ETC. 9 

original homestead right of the soldier claiming such additional 
right. 

The allowance of Hess’s entry and issuance of patent to him 
thereon cannot affect the rights of Godsmark or of his assignee in 
any way. ITad patent issued to Godsmark instead, on his entry, a 
somewhat different question might be presented, but such is not 
this case. His entry was erroneously allowed, was abandoned by 
him, possibly because ascertained to have been erroneously allowed, 
and he never in law exercised his original homestead right by such 
entry or derived any benefit therefrom. Estoppels must be mutual; 
and as no reason appears why Godsmark would be estopped from 
asserting the invalidity of his entry because of said prior grant 10 
the State, likewise is the Government not estopped from so assert¬ 
ing. Godsmark’s assignee has no better right or standing than he. 

The decision appealed from is therefore affirmed. 

(Signed) FRANK PIERCE, 

First Assistant Secretary. 


16 “Exhibit F.” 

3393. 

Alexander McKenzie, Assignee of George A. Godsmark. 

07624. 

Duluth, Minn., May 3, 1911. 

Honorable Walter L. Fisher, Secretary of the Interior, Washington, 
D. C. 

Sir: Reference is had to your Departmental decision of April 
18th, 1911, denying to Alexander McKenzie, as assignee of George 
A. Godsmark, a soldier’s additional homestead right, under Section 
2306 of the Revised Statutes of the United States. • 

Wherefore, comes Alexander McKenzie, by his attorneys, Homer 
Guerry and D. N. Clark, and respectfully demands that you, as 
Secretary of the Interior, allow this applicant to enter, under Sec¬ 
tion 2306 of the Revised Statutes of the United States, the S. W. 14 
of the N. W. 14 of Section 10, and the S. W. 14 of the N. E. 14 of 
Section 22, T. 49 N.—R. 27 W., and the S. E. 14 of the S. E. 14 of 
Section 30—49 N.—26 W., 4th P. M., containing 120 acres ? Duluth, 
Minnesota, and that you recognize, or cause to be recognized, this 
applicant’s statutory right under said Section 2306 R. S. as assignee 
of George A. Godsmark and that the same be allowed and pat¬ 
ented under the record and under the law. 

Respectfully submitted, 

ALEXANDER McKENZIE, 

By HOMER GUERRY, 

D. N. CLARK, His Attorneys . 


2—2386a 
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17 “Exhibit G.” 

Department of tiie Interior. 

Washington, May 31, 1911. 

Address only the Secretary of the Interior. 

F-27. 


Messrs. Homer Guerrv and D. N. Clark, Attorneys, 
D. C. 


Washington, 


Gentlemen: 1 have your communication of the 3d instant, 
wherein, after referring to departmental decision of April 19, 1911, 
which denied the application of Alexander McKenzie as assignee of 
George A. Godsmark, to enter under section 2303 of the Revised 
Statutes of the United States, the S. W. (4 of the N. W. 14 of Sec¬ 
tion 10, and the S. W. !4 of the X. E. 14 of Section 22, T. 49 N., R. 
27 W., and the S. E. 14 of the S. E. 14 of Section 30, T. 49 N., R. 
2(3 W., Fourth Principal Meridian, containing 120 acres, Duluth 
land district, Minnesota, you. on behalf of the said Alexander Mc¬ 
Kenzie, demand that I, as Secretary of the Interior, allow said ap¬ 
plication for said land under said section 230(3 of the Revised 
Statutes, and that I recognize, or cause to be recognized, McKenzie’s 
alleged statutory right under said section as such assignee “and that 
the same be allowed and patented under the record and under the 
law.” 

In reply I have to say that your demand can not l>e complied 
with. The application of McKenzie was denied upon the ground 
that the original entry of Godsmark, the Soldier, was invalid and 
void because the land entered by him had previously passed under 
the grant of June 3. 1850 (11 Stat., 21), upon the definite location 
of the Amboy, Lansing and Traverse Bay Railroad, and that his 
entry thereof was not an exhaustion of his homestead right and 
could not constitute a valid base for a soldier’s additional right, 
citing John S. Owen (32 L. D., 262), and Frank V. Hunter (35 
L. D., 234). 

There was no error in the decision complained of and your said 
demand is therefore denied. 

Very respectfully, 

(Signed) WALTER L. FISHER, Secretary. 


18 Rule to Show Cause. 

Filed June 9, 1911. 

******* 

Upon consideration of the petition filed in the above case, it is 
this 9th day of June, 1911, ordered: 

That the respondent, Walter L. Fisher, enter his appearance 
herein and show cause before this Court on the 6th day of October, 
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1911, at ten o’clock a. m., or as soon thereafter as counsel may be 
heard, why the relief prayed for in said petition should not be 
granted. 

THOS. H. ANDERSON, Justice. 

A nswer. 

Filed October 5, 1911. 

* * . * * * * * 

Comes now Samuel Adams, First Assistant Secretary of the In¬ 
terior, and, in pursuance of law, acting as Secretary thereof in the 
absence of W alter L. Fisher, Secretary of the Interior, and in an¬ 
swer to the rule to show cause herein issued, says and avers: 

That under the provisions of the public land laws the Secretary 
of the Interior is vested with full power to try and determine all 
questions affecting the claimed right of entry of any of the 

19 public lands; that the land sought by the relator is still a 
part of the public lands of the United States; that the right 

sought to he exercised by the relator, as appears on the face of the 
petition herein filed, is what is known as a “soldier’s additional 
homestead right which he, the relator, claims to own by assign¬ 
ment. through mesne conveyances from one George A. Godsmark, 
and that said “additional” right is that set forth and described in 
Section 2306 of the Revised Statutes of the United States; that 
under said section the right to moke additional homestead entry is 
limited to those who, being qualified to make homestead entry 
under the provisions of section 2304 of the Revised Statutes had, 
prior to the adoption of the Revised Statutes in 1874, made a home¬ 
stead entry for a quantity of land less than one hundred and sixty 
acres; that while such soldier’s additional homestead right, granted 
bv said section 2306, is assignable, a soldier’s right to make an 
original homestead entry is not assignable; and that unless the 
soldier had, prior to the adoption of the Revised Statutes in 1874, 
made a valid homestead entry for less than one hundred and sixty 
acres, neither he, nor his assignee, would possess any right to make 
“additional entry under said section 2306, of the Revised Statutes. 

Tie further avers that the original homestead law allowed but 
one homestead entry, and while the entryman might enter public 
land to the extent of one hundred and sixty acres, yet, an entry for 
a less amount exhausted the homestead right; that it was for this 
reason that Congress, in order to insure to honorably discharged 
soldiers the enjoyment of the right to its fullest extent, granted 
to those who had, prior to the adoption of the Revised 

20 Statutes in 1874, exhausted their homestead right by the 
entry of less than one hundred and sixty acres, the privilege 

of making an additional entry elsewhere for such amount as, when 
added to that previously entered, should not exceed the maximum 
limit under the homestead law, namely, one hundred and sixty 
acres. 

Respondent alleges and avers that when, in due course, the appli- 
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cation of the relator came before the Secretary of the Interior, as 
appears on the face of said petition, after due opportunity afforded 
the relator to be heard in the premises, and after full consideration 
of the showing submitted by him and the evidence presented by 
the official records, and in the proper exercise of his jurisdiction 
aforesaid, he, the respondent, found and determined that the land 
sought to be entered by Godsmark in June, 1870, as set forth in 
paragraph nine of the petition, was at the date of said attempted 
entry, within the place limits of. and part of a numbered section 
granted to, a certain railroad, and was for that reason reserved from 
all entry or appropriation under the laws of the United States; that 
said attempted entry by Godsmark, being for that reason ineffectual 
and void, in nowise impaired his original homestead right, and, as 
a consequence, such attempted and void entry could not be made the 
basis of an additional right under section 2306 of the Revised 
Statutes or otherwise. Wherefore, in view of the facts so found and 
determined by him, the respondent, in pursuance of his duty as the 
lawful head of the Land Department, sustained the action of his 
subordinate officers in rejecting the relator’s application based 
21 upon the assignment of the pretended additional homestead 
right of Godsmark. 

And now, having fully answered and having exhibited cause why 
a writ of mandamus should not issue, he prays that the rule to show 
cause be discharged and the petition be dismissed with his reasonable 
costs. 

SAMUEL ADAMS. 

CHARLES W. COBB. 

Assistant Attorney General. 

F. W. CLEMENTS, 

First Assistant Attorney. 

C. EDW. WRIGHT, 

Assistant Attorney. 


District of Columbia. 

City of Washington, ss: 

Samuel Adams, being first duly sworn, says that he is First Assist- 
^ tar\ f tlie Interior, and in the absence of the Secretary 
thereof is, pursuant to law. Acting Secretary of the Interior; that 
he has read over the foregoing answer by him subscribed; that the 
matters and things therein set out. he is informed are true, and he 
believes them to be true. 

SAMUEL ADAMS. 

Subscribed and sworn to this 5th day of October, 1911, before 
me. 

[seal.] W. BERTRAND ACKER, 

Notary Public in and for D. C. 


WALTER L. FISHER, ETC. 
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22 Stipulation. 

Filed October 9, 1911. 

* $ * * * * 3|e 

It is hereby stipulated and agreed that the relator in the above en¬ 
titled action may have until November 9, within which to traverse, 
plead or demur to the Return of the Respondent, filed in this cause. 

HOMER GUERRY, 

Attorney for Relator. 

C. EDW. WRIGHT, 
Attorney for Respondent. 


Demurrer. 

Filed November 7, 1911. 

******* 

Notice. 

Charles W. Cobb, Attorney for Walter L. Fisher. Secretary of the 

Interior: 

Take notice that the demurrer filed in this case will be called for 
hearing on the 24th day of November, 1911, or as soon thereafter as 
may be convenient for the Court to hear the same. 

D. N. CLARK. 

Attorney for Relator. 

******* 

23 Now comes the relator and says that the answer of the re¬ 

spondent filed herein is bad in substance. 

The matters of law intended to be argued are as follows: 

1. Tbe respondent’s defense as a whole is insufficient, being based 
solely upon his own legal conclusions. 

2. The respondent’s defense is insufficient as a whole, being argu¬ 
mentative, frivolous, uncertain, ambiguous, indefinite, evasive, and 
is not responsive to the petition filed herein. 

3. The respondent’s defense that this Court is precluded, by the 
departmental decision upon this relator’s application in this case, 
from examining into the law of this case and granting the relief 
prayed for herein, is insufficient as a matter of law. He alleges as 
a defense a fact as substantially shown in the petition that “he, the 
respondent, found and determined that the land sought to be entered 
by Godsmark in June, 1870 as set. forth in paragraph nine of the 
petition, was, at the date of said attempted entry, within the place 
limits of, and part of a numbered section granted to, a certain 
railroad, and was for that reason reserved from all entry or appro¬ 
priation under the laws of the L^nited States; that said attempted 
entry by Godsmark, being for that reason ineffectual and void, in 
nowise impaired his original homestead right, and, as a conse¬ 
quence, such attempted and void entry could not be made the basis 
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of an additional right under section 2306 of the Revised Statutes 
or otherwise. Wherefore, in view of the facts so found and de¬ 
termined by him, the respondent, in pursuance of his duty as the 
lawful head of the Land Department, sustained the action of his 
subordinate officers in rejecting the relator’s application based upon 
the assignment of the pretended additional homestead right of 
Godsmark.” 

4. The respondent’s answer sets forth no facts constituting a, 
legal defence. 


D. N. CLARK, 

IIOMER GUERRY. 

W. W. WRIGTIT, 

Attorneys for Relator. 


94 ****** * 

Charles W. Cobh. Attornev for Walter L. Fisher, Secretarv of 
the Interior. Respondent, acknowledges receipt of service of notice of 
demurrer and a copy of said demurrer filed in this case, as hereto 
attached, on this 4 dav of Nov. 1911. 

CLIAS. W. COBH. 

Attorney for Respondent. 

Per CLEMENTS. 


Supreme Court of the District of Columbia. 

Friday, December 8, 1911. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

* ***** * 

Now come here as well the petitioner by his Attorneys, Messrs. 
D. N. Clark, W. W. Wright and Homer Guerry, as the respondent 
by his Attorneys, Messrs. Charles W. Cobb, F. W. Clements and 
C. Edward Wright; whereupon, the petitioner’s demurrer to the 
respondent's answer to the rule to show cause herein, coming on to 
he heard it is considered that said demurrer be, and it is hereby 
overruled; thereupon the petitioner now in open Court says, that he 
will stand upon his demurrer, it is ordered that judgment on said 
demurrer be entered. 

Therefore, it is considered that the rule to show cause herein, 
be. and the same is hereby discharged, the petition dismissed, 
25 and that the Respondent recover against the Petitioner, the 
costs of his defense, to be taxed by the Clerk, and have execu- 
cost of his defense, to be taxed by the Clerk, and have execu¬ 
tion thereof. 

From the foregoing the Petitioner by his Attorneys in open Court 
notes an appeal to the Court of Appeals of the District of Columbia. 

Memoranda. 

December 12, 1911.—Appeal bond fixed at $100. or a deposh 
of $50. in lieu thereof. 

December 13, 1911.—$50. deposited in lieu of appeal bond. 
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Appeal. 


Specification of Errors. 

Filed December 18, 1911. 

******* 




i 
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Now comes the relator, by his attorneys, and urges that the 
Supreme Court of the District of Columbia, in not sustaining the 
relator's demurrer, and in not ordering the writ of mandamus, 
erred as follows: 

First. In not holding, finding and deciding, that the answer of 
the respondent, as a whole, is insufficient, and presents no issuable 
fact, being based upon legal conclusions. 

Second. In not holding, finding and deciding, that the 
26 answer of the respondent, as a whole, is argumentative, un¬ 
certain, ambiguous, idefinite, evasive and not responsive to 
the petition filed herein. 

Third. In not holding, finding and deciding, as a matter of law, 
that the additional homestead right became vested properly in Gods- 
mark upon the passage of Section 2306 R. S., based upon the records 
of the War Department and of the Land Department, then existing, 
showing said Godsmark to have rendered certain military service 
and to have made a homestead entry for forty acres, as shown by the 
petition (pars. 9-17, inclusive, and Exhibits A, B & C) and admitted 
by the answer. 


Fourth. In not holding, finding and deciding, as a matter of law, 
that, having complied with the rules, regulations and practice of 
the Interior Department, in making his application and the land 
sought to be entered is public land subject to entry under section 
2306 R. S., as shown by the petition (pars. 4-6 inclusive) and ad¬ 


mitted by the answer, the relator is entitled to the enforcement of 
«/ 

his right under said section which provides that he “shall be per¬ 
mitted to enter etc/’ 


Fifth. In not holding, finding and deciding, that, as a matter of 
law, and under the admitted facts in this record, the respondent on 
April 19, 1911 (see par. 19 Exhibit E) had not authority or juris¬ 
diction in this a collateral proceeding, to re-adjudicate the right of 
Godsmark to make his original entry in 1870, and now hold that 
said entry “was erroneously allowed*’ because the tract book in the 
General Land Office now “fails to show any exception of the land 
embraced in Godsmark’s entry (in 1870)" from an alleged grant 
to the State of Michigan for the benefit of a certain railroad, and 
that such action is arbitrary and ultra vires. 

Sixth. In not holding, finding and deciding, that the adjudica¬ 
tions of the Commissioner of the General Land Office in 1870, 1872 
and 1877 in declaring the lands entered by Godsmark to be public 
land and the subsequent issuance of patent therefor as such and the 
allowance and posting of said entries upon the records and tract 
books of the General Land Office as alleged in the petition (see 
pars. 14 and 15 of the petition), were judicial and official acts, and 
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cannot now, and in this collateral proceeding, be ignored, im¬ 
peached and considered for naught. 

Seventh. In not holding, finding and deciding, that Congress 
having vested a property right based upon those records the 
27 respondent has no jurisdiction to defeat this vested property 
right by re-adjudicating the original record upon which it 
vested, especially in the face of a purchaser in good faith and for 
value (see par. 7 of the petition). 

Eighth. In not holding, finding and deciding that the respondent 
cannot interpose as a defence in this case that he has now on April 
19, 1911. (exhibit E) in the application made by the relator, 
“found and determined” that a collateral record, upon which the 
property right became vested under the laws of Congress, is erro¬ 
neous, when said original records and adjudications were made by 
a legally constituted tribunal in the exercise of its lawful authority. 

Ninth. In not holding, finding and deciding, that a conclusion 
of law, and not an issuable fact, is presented by the answer of the 
respondent placing his own construction upon his decision of April 
19, 1911. (see exhibit E) wherein it is now alleged that “after ful 1 
consideration of the showing submitted bv him and the evidence, 
presented by the official records, and in the proper exercise of his: 
jurisdiction aforesaid, he, the respondent, found and determined 
etc.” 

Tenth. In not holding, finding and deciding that it is the 
duty of the Court to determine the question of the extent of the 
lawful jurisdiction of the Secretary of the Interior and that the 
Court is not bound by the conclusions and findings of the respondent 
in that regard. 

Eleventh. In not holding, finding and deciding, that the con 
struction now placed by the respondent upon his decision of April 
19, 1911 (see exhibit E) is contrary to the decision itself and 
contrary to the facts alleged in the petition and admitted by the 
answer, thus presenting, not an issuable fact, but a conclusion of law, 
not founded upon alleged facts of the petition which are admitted 
bv the answer. 

Wherefore the relator prays that the judgment of the Supreme 
Court of the District of Columbia be reversed. 

D. N. CLARK. 

HOMER GUERRY. 

W. W. WRIGHT. 


28 Directions to Clerk for Preparation of Transcript of Record. 

Filed December 18, 1911. 

******* 

The Clerk of the Court in preparing the transcript of the record 
on the appeal of the respondent in the above entitled cause will 
please include therein the following: 

1. Relator’s petition and exhibits. 

2. Respondent’s answer. 
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3. Relator’s demurrer. 

4. Judgment of Court overruling demurrer, discharging rule etc., 
and notation of appeal. 

5. Specification of errors. 

6. This designation. 

D. N. CLARK. 

HOMER GUERRY. 
W. W. WRIGHT. 

I accept copy of specification of errors and the above designation 

C. EDW. WRIGHT, 
Attorney for Relator. 


29 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
28, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 53678 at Law, wherein 
United States of America, ex relatione Alexander McKenzie is Plain¬ 
tiff. and Walter L. Fisher, Secretary of the Interior, is Defendant, a- 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 20th day of Januarv, 1912. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2386. United States of America ex relatione Alexander McKenzie, 
appellant, vs. Walter L. Fisher, Secretary of the Interior. Court 
of Appeals, District of Columbia. Filed Jan. 23, 1912. Henry W. 
Hodges, clerk. 
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3lu tlic Qlourt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

January Term, 1912. 


No. 2386. 

No. 14, Special Calendar. 


UNITED STATES OF AMERICA EX RELATIONE 
ALEXANDER McKENZIE, APPELLANT, 


vs. 


WALTER L. FISHER, SECRETARY OF THE 

INTERIOR. 


APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLANT. 


Statement of Facts. 

The plaintiff in error, on November 1, 1909, as assignee 
of Oeorge A. Godsmark, made, in due form and in con¬ 
formity with the rules, regulations, and practice of the 
department, an application to enter under section 2306, 
Revised Statutes, certain lands at Duluth, Minn. 

The records of the General Land Office show that 
George A. Godsmark, on June 17, 1870, made Homestead 
Entry No. 4805, for the NW. | of the SE. i,sec. 23, 1 N., 

7761—1 
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4 W., containing forty acres, at the United States Land 
Office at Ionia, Mich., having made in due form as 
required by law, first, an application (Exhibit A, page 4); 
second, an affidavit (Exhibit B, page 5), and third, made 
payment of, and received receiver’s receipt for. the fees 
and commissions as provided by law. Thereafter the 
entry papers were transmitted to the Commissioner of 
the General Land Office, whereupon the entry so made 
was allowed by the Commissioner of the General Land 
Office, and posted upon the official tract book of that 
office (see paragraphs 14 and 15 of record, p. 3). 

On February 27. 1872, upon contest by one Henry 
Hess, the entry of Godsmark was cancelled for abandon¬ 
ment, and the land afterwards entered bv Henry Hess, 
to whom patent issued in 1877. 

The records of the War Department show that said 
Godsmark received an honorable discharge from the 
Army of the United States, having served in Company F, 
Seventh Michigan Volunteer Infantry, from January 23, 
1863, until he was discharged on November 21, 1865. 

Based upon the records of the General Land Office, 
showing said Godsmark to have made a homestead entry, 
and the records of the War Department showing the en- 
tryman-soldier to have served for a period of more than 
ninety days and to have been honorably discharged, the 
plaintiff in error purchased in good faith and for value 
a right, under section 2306, Revised Statutes of the 
United States, to enter 120 acres of land as an additional 
homestead. 

Thereafter, on November 1, 1909, application was 
made to enter certain lands at Duluth, Minn., which 
lands are subject to entry under section 2306, Revised 
Statutes, as alleged in the petition and admitted by the 
answer. 

On January 20, 1911, the Commissioner of the General 
Land Office decided that his predecessor in office in 1870 
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erred in allowing Godsmark to make his original entry, 
and now concludes that the land was granted to the 
State of Michigan, for the benefit of a certain railroad, 
under the act of June 3, 1850(11 Stat., 21), stating that: 

“There is nothing on the record to show that 
said tract was excepted from the operation of the 
grant, and it therefore passed to the State there¬ 
under.” 

See Exhibit I), page 6 of Record. 

On said appeal petitioner contended that the depart¬ 
ment, by having allowed Godsmark’s entry, and that of 
his legal successor, Henry Hess, and by the patenting of 
the land to said Hess, was estopped from now deciding, 
no direct attack having been made upon said entries, or 
upon the patent which issued to Hess, that Godsmark's 
entry was invalid, and for that reason did not furnish a 
good basis for the soldier’s additional right in question. 
The department in its decision of April 19, 1911, after 
reciting appellant’s contention, said as follows (see Ex¬ 
hibit E, page 8 of record): 

“The tract book of the General Land Office also 
fails to show any exception of the land embraced 
in Godsmark’s entry from said grant. 

“Godsmark’s entry papers fail to show any set¬ 
tlement or other initiation of a homestead right 
as the basis of his entry antecedent to the filing 
of the map of definite location of said railroad, 
upon which the grant to the State of Michigan, 
under said act, vested. 

“Godsmark’s entry was, therefore, invalid and 
void, was not an exhaustion of his homestead 
right, and could not constitute a valid base for a 
soldier’s additional right. 

“The erroneous allowance, in contravention of 
said grant, of Godsmark’s entry and of that of 
Hess and issuance to Hess of patent for the land 
can not operate to invest Godsmark or his assignee 
with any such additional homestead right, or 
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estop the Government from aeting in accordance 
with the law allowing such right only upon the 
legal basis of an exhaustion of the orginal home¬ 
stead right of the soldier claiming such additional 
right. 

'‘The allowance of Hess s entry and issuance of 
patent to him thereon can not affect the right of 
Godsmark or his assignee in any way. Had patent 
issued to Godsmark instead, on his entry, a some¬ 
what different question might be presented, but 
such is not this case. His entry was erroneously 
allowed. . . 

Demand was made (see Exhibit F, page 9 of record) 
tor recognition ot the applicant’s right under section 
2306, Revised Statutes of the United States, and that 
he be allowed to enter the lands described and that 
the same be allowed and patented under the record and 
under the law. This demand was denied Mav 31, 1011 
(see Exhibit G, page 10 of record). 

Whereupon petition w r as filed in the court below set¬ 
ting forth that the relator purchased in good faith and 
tor value, the additional right: that he has complied 
with all the rules, regulations, and practice of the de¬ 
partment and that the lands now sought to be entered 
are subject to entry under section 2306, Revised 
Statutes of the United States; that Godsmark 
performed the military service and received an hon¬ 
orable discharge; that he made application, affi¬ 
davit, and paid fees and commissions as required by the 
homestead laws, all of which was allowed under the pro¬ 
visions of section 2289, Revised Statutes: and that the 
entry was allowed, entered, and posted upon the tract 
book of the General Land Office (see paragraphs 14 and 
15, page 3). 

The respondent made answer admitting all the facts 
alleged in the petition and alleged that in order to have 
an assignable right it is necessary that the soldier should 
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have made a “valid homestead entry” of less than 160 
acres; that the original homestead law allowed but one 
homestead entry of 160 acres, yet an entry for less ex¬ 
hausted the homestead right; that it was for this reason 
that Congress granted the additional right to honorably 
discharged soldiers; that in due course the relator’s ap¬ 
plication came before him as Secretary of the Interior 
and in the exercise of his proper jurisdiction, as such, he 
found and determined that Godsmark’s entry was within 
the limits of, and was granted to, a certain railroad; and 
that the said entry was ineffectual and void and in no¬ 
wise impaired Godsmark’s original homestead right. 

Relator demurred, contending that, as a whole, the 
defense is based upon his own legal conclusions; that it 
was argumentative, frivolous, uncertain, ambiguous, in¬ 
definite, evasive, and not responsive to the petition; 
that, as a matter of law, the defense that he, the re¬ 
spondent, has “found and deter mined, etc.,” is insufficient; 
and that no facts are alleged constituting a defense. 

The demurrer was overruled and the relator brings 
this appeal. 

Assignment of Errors. 

First. In not holding, finding, and deciding that the 
answer of the respondent, as a whole, is insufficient, and 
presents no issuable fact, being based upon legal con¬ 
clusions. 

Second. In not holding, finding, and deciding that the 
answer of the respondent, as a whole, is argumentative, 
uncertain, ambiguous, indefinite, evasive, and not 
responsive to the petition filed herein. 

Third. In not holding, finding, and decidingas a matter 
of law, that the additional homestead right became 
vested properly in Godsmark upon the passage of sec¬ 
tion 2306, Revised Statutes, based upon the records of 
the War Department and of the Land Department, then 
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existing, showing said Godsmark to have rendered cer¬ 
tain military service, and to have made a homestead 
entry for forty acres, as shown by the petition (pars. 
9-17, inclusive, and Exhibits A. B, and C), and admitted 
by the answer. 

Fourth. In not holding, finding, and deciding, as a 
matter of law, that, having complied with the rules, 
regulations, and practice of the Interior Department, in 
making his application, and the land sought to be 
entered is public land, subject to entry under section 
2306, Revised Statutes, as shown by the petition (pars. 
4-6, inclusive), and admitted by the answer, the relator 
is entitled to the enforcement of his right under said 
section, which provides that he “shall be permitted to 
enter, etc.” 

Fifth. In not holding, finding, and deciding that, as a 
matter of law, and under the admitted facts in this rec¬ 
ord, the respondent on April 19, 1911 (see par. 19, Ex¬ 
hibit E), had not authority or jurisdiction in this, a col¬ 
lateral proceeding, to readjudicate the right of Gods¬ 
mark to make his original entry in 1870, and now hold 
that said entry “was erroneously allowed” because the 
tract book in the General Land Office now “fails to show 
any exception of the land embraced in Godsmark’s entry 
(in 1870)” from an alleged grant to the State of Michi¬ 
gan for the benefit of a certain railroad, and that such 
action is arbitrary and ultra vires. 

Sixth. In not holding, finding, and deciding that the 
adjudications of the Commissioner of the General Land 
Office in 1870, 1872, and 1877, in declaring the lands en¬ 
tered by Godsmark to be public land and the subse¬ 
quent issuance of patent therefor as such, and the allow¬ 
ance and posting of said entries upon the records and 
tract books of the General Land Office as alleged in the 
petition (see pars. 14 and 15 of the petition), were judi- 
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cial and official acts, and can not now, and in this collat- 
teral proceeding, he ignored, impeached, and considered 
for naught. 

Seventh. In not holding, finding, and deciding that 
Congress having vested a property right based upon 
those records, the respondent has no jurisdiction to de¬ 
feat this vested property right by readjudicating the 
original record upon which it vested, especially in the 
face of a purchaser in good faith and for value (see 
par. 7 of the petition). 

Eighth. In not holding, finding, and deciding that the 
respondent can not interpose as a defense in this case 
that he has now, on April 19, 1911 (Exhibit E), in the 
application made by the relator, “found and determined’’ 
that a collateral record, upon which the property right 
became vested under the laws of Congress, is erroneous, 
when said original records and adjudications were made 
by a legally constituted tribunal in the exercise of its 
lawful authority. 

Ninth. In not holding, finding, and deciding that a 
conclusion of law, and not an issuable fact, is presented 
by the answer of the respondent placing his own con¬ 
struction upon his decision of April 19, 1911 (see Ex¬ 
hibit E), wherein it is now alleged that ‘‘after full 
consideration of the showing submitted by him and the 
evidence presented by the official records, and in the 
proper exercise of his jurisdiction aforesaid, he, the 
respondent, found and determined, etc.” 

Tenth. In not holding, finding, and deciding that it is 
the duty of the court to determine the question of the 
extent of the lawful jurisdiction of the Secretary of the 
Interior and that the court is not bound by the conclu¬ 
sions and findings of the respondent in that regard. 

Eleventh. In not holding, finding, and deciding that 
the construction now placed by the respondent upon his 
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decision of April 19, 1911 (see Exhibit E), is contrary to 
the decision itself and contrary to the facts alleged in 
the petition and admitted by the answer, thus present¬ 
ing, not an issuable fact, but a conclusion of law, not 
founded upon alleged facts of the petition which are 
admitted bv the answer. 

Statement of Issues. 

The issues presented by this appeal may be briefly 
stated and argued, for convenience, as follows: 

1. That the answer of appellee, as a whole (see page 
11 of record), is argumentative, evasive, uncertain, is 
based solely upon his own legal conclusions, and presents 
no issuable fact. 

2. That the appellee has exceeded his lawful jurisdic¬ 
tion and authority and has acted ultra vires in attempt¬ 
ing to reopen and readjudicate the right of Godsmark to 
make the original homestead entry in 1870, and now 
holding, in the face of a bona fide purchaser for value, 
that Godsmark’s original entry was erroneously allowed. 

3. That the answer of appellee placing a construction 
upon the decision of April 19, 1911 (see page 7 of rec¬ 
ord), as well as his conclusion that he acted within his 
“proper jurisdiction," is not conclusive upon the court, 
as the court will judge as to the proper jurisdiction of 
the Secretary of the Interior. 

General Legal Statement. 

In the decision of the United States Supreme Court 
in the case of Hastings and Dakota Railroad Company vs. 
Whitney, 132 U. S., 357, an entry was defined as follows: 

“Under the homestead law three things are 
needed to be done in order to constitute an entry 
on public lands; first, the applicant must make an 
affidavit setting forth facts which entitled him to 
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make such an entry; second, he must make formal 
application, and third, he must make payment of 
the money required. When these three requisites 
are complied with, the certificate of entry is exe¬ 
cuted and delivered to him, the entry is made— 
the land is entered. If either one of these three 
integral parts of an entry is defective, that is, if 
the affidavit he insufficient in its showing or if the 
application is informal, or if the payment is not 
made in actual cash, the register and receiver is 
justified in rejecting the application. But if, not¬ 
withstanding these defects, the application is 
allowed bv the land officers and the certificate of 
entry is delivered to the applicant, and the entry 
is made of record, such entry may be afterwards 
canceled on account of these defects, by the 
Commissioner, or, on appeal, by the Secretary of 
the Interior.” 

All of these integral parts are alleged in the petition 
(see part 14 and 15 of record, page 3) and admitted by 
answer. 

Section 2304, Revised Statutes of the United States, 
provides that all soldiers and sailors who served during 
the Civil War for ninety days or more and received an 
honorable discharge shall be entitled to enter 160 acres. 
Section 2306, Revised Statutes, is as follows: 

“Every person entitled, under the provisions of 
section twenty-three hundred and four, to enter a 
homestead who may have heretofore entered, 
under the homestead laws, a quantity of land less 
than one hundred and sixty acres, shall be per¬ 
mitted to enter so much land as when added to 
the quantity previously entered, shall not exceed 
one hundred and sixty acres.” 

The Supreme Court of the United States in the case 
of Webster vs. Luther, 163 U. S.,331, held that section 
2306, supra, vested a property right in the donee, the 
soldier-entryman. Delivering the opinion of the court, 
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Mr. Justice Harlan, quoting from the decision of Judge 
Sanborn in the Circuit Court of Appeals (27 U. S. App., 
500), said: 

“The beneficiary was left free to select this 
additional land from any portion of the vast pub¬ 
lic domain described in the act, and free to apply 
to any beneficial use that he chose. It was an 
unfettered gift in the nature of compensation for 
past services. It vested a property right in the 
donee. The presumption is that Congress intended 
to make the right as valuable as possible. Its 
real value was measured by the price that could 
be obtained by its sale. Any prohibition of its 
sale or disposition would have made it nearly, if 
not quite, valueless to the beneficiary who had 
already established his home on the public 
domain. Any restriction upon its alienation must 
decrease its value.” 

In the case of the Sierra Lumber Co. (31 L. D., 349), it 
was held that an entry canceled for abandonment is a 
legal basis for a soldier’s additional right. This has been 
the uniform holding of the department ever since. See, 
also, departmental decision in the cases of Ricard L. 
Powell (28 L. I)., 21(3); D. H. Talbot (29 L. L)., 275); Ted 
E. Collins (39 L. I)., (303); Fidelo C. Sharp (35 L. 1)., 
631), and a long line of unpublished cases. 

In the case of John F. Richards (unpublished), dated 
April 5, 1909, the Secretary of the Interior held that 
where an original entry was rejected by the Commis¬ 
sioner of the General Land Office because the land sou ght 
to be entered by the soldier was not subject to entry, 
that the department would not now reopen the record 
as to the right to make the original entry, and that in 
determining the validity of a soldier’s additional right, 
even though the action of the Commissioner in rejecting 
the original homestead should now be found to be erro- 
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neous, the adjudication rejecting the original entry 
would he conclusive. In that case it was said: 

“The fact remains that the adjudication was by 
a tribunal having jurisdiction to determine in the 
first instance whether the (railroad) company was 
entitled to a patent for the land, and the patent 
that issued to the company upon that determina¬ 
tion conveyed to it all the right, title,and interest 
of the United States to the land." 

In the case of Walter II. bong, assignee of Dunn (37 
L. 1)., 589), it was held that the record of the War De¬ 
partment relative to the military service is conclusive. 
In the case of the Natalbany Lumber Company the Com¬ 
missioner of the General Land Office found that the 
soldier was charged with desertion from his first service, 
and that although he afterwards enlisted in another or¬ 
ganization without reference to the first, and from this 
latter organization received an honorable discharge, 
held, upon a legal conclusion from the War Department 
to the same effect, that the honorable discharge was 
procured by fraud upon the United States and that said 
service was not a good basis for the soldier's additional 
right. The department, however, upon appeal (40 L. D., 
225), held that said service was good, and the honorable 
discharge was conclusive. 

In the case of Garfield vs. Goldsby, 211 U. S , 261, 
reviewing all the decisions of the court relative to man¬ 
damus, it was said: 

“We have no doubt the principle of these deci¬ 
sions applies to a case wherein it is contended 
that the act of the head of a department, under 
any view that could be taken of the facts that 
were laid before him, was ultra vires, and beyond 
the scope of his authority. If he has no power at 
all to do the act complained of, he is as much 
subject to an injunction as he would be to a man¬ 
damus if he refused to do an act which the law 



12 


plainly required him to do. As observed by Mr. 
Justice Bradley in Board of Liquidation vs. Mc- 
Comb, 92 U. S., 531, 541, 25 L. Ed., 623, 628: ‘But 
it has been well settled that when a plain official 
duty, requiring no exercise of discretion, is to be 
performed, and performance is refused, any person 
who will sustain personal injury by such refusal 
may have a mandamus to compel its performance; 
and when such duty is threatened to be violated 
by some positive official act, any person who will 
sustain personal injury thereby, for which ade¬ 
quate compensation can not be had at law, may 
have an injunction to prevent it. In such cases 
the writs of mandamus and injunction are some¬ 
what correlative to each other.’” 


ARGUMENT. 

“That the answer of appellee, as a whole (see page 11 of 
record), is argumentative, evasive, uncertain, is based 
solely upon his own legal conclusions, and presents no issu¬ 
able fact.” 

We believe the best argument that the appellee’s an¬ 
swer (see page 11 ot record), as a whole, is argumenta¬ 
tive, evasive, uncertain, and based upon legal conclusions, 
is the answer itself. 

The assignability of the right is settled by Webster 
vs. Luther, 163 V. S., 331, wherein it was held that the 
additional right was vested property and assignable 
without restriction, and it is but a legal conclusion when 
stated in the appellee’s answer. 

Whether or not the making of one homestead entry 
legally exhausted the entryman’s right is not only a ques¬ 
tion of law, but is not an issue in this case. When the 
appellee avers “that the original homestead law allowed 
but one homestead entry” he not only states a legally 
controvertible proposition, but also an argumentative 
conclusion of law, not in issue in this case. 
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Also he states in his answer that an entry for a less 
amount than 160 acres exhausted the homestead right 
and that it was for this reason that Congress granted 
the additional right. We believe this conclusion to be 
not only controvertible in law in the light of the Su¬ 
preme Court’s decision in Webster vs. Luther, supra, 
holding that Congress granted it as a gratuity for past 
militaryservices and made the gift an unconditional one of 
the highest and most valuable character, butw T e believe, 
also, that in this instance the appellee stated a mere 
argumentative conclusion of law not in issue. 

When the appellee further avers that he, in the proper 
exercise of his jurisdiction , found and determined , etc., 
in his decision of April 19, 1911 (see page 7 of record), 
he states a conclusion of law, as this court will deter¬ 
mine for itself what is within the proper jurisdiction as 
well as the legal effect of the decision of April 19, 1911. 

In his construction as to what he “ found and deter¬ 
mined" in his decision of April 19, 1911 (see page 7 of 
record), he does not state an issuable fact, because the 
decision being apart of the appellant’s petition (Exhibit 
E, page 7 of record), the court will reach its own legal 
conclusion as to the matters found therein, as well as 
the legal purport thereof, and the legal authority of the 
Secretary in acting in the form and manner therein set 
forth. 

The jurisdiction and authority of the Secretary of the 
Interior to reopen and readjudicate the original home¬ 
stead entry made by Clodsmark is the fundamental issue 
of law in this case. 

We know that the Secretary of the Interior has juris¬ 
diction under the law to reach his own legal conclusion 
in a proper case, legally before him and within his proper 
jurisdiction, but a finding of law within his legal juris¬ 
diction is one thing, while the reopening and readjudi¬ 
cation of a collateral record in the face of a vested 
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property right and a bona fide purchase, is another and 
different thing. 

If the Secretary of the Interior wishes to put up the 
legal defense in this case that the land entered bv Gods- 
mark was granted to the State of Michigan, the demurrer 
should be sustained and he be afforded an opportunity 
to amend his answer putting this fact squarely in issue 
by showing, if he can do so, that the land was certified 
to that State in accordance with law , and in accordance 
with his legal duty and contemporaneous practice under 
the law , and not come before this court and in an uncer¬ 
tain, evasive, and argumentative manner attempt to 
place a construction upon his decision of April 10, 1911 
(see Exhibit E, page 7), utterly irresponsive to either 
the facts stated in said decision or those alleged in 
petition. 

We believe that the appellant as well as this court 
should be entitled to know the true and exact defense 
in a clear and unambiguous manner. \Yc do not believe 
that the appellee can come before this court and be 
heard to say that he found and determined a fact which 
by his own decision he has not found. We believe this 
appellant and this court are entitled to know whether 
the appellee's defense is that the land was actually 
granted to the State of Michigan and the entry of Gods- 
mark rejected or whether it is his legal defense that Gods- 
mark's entry was erroneously allowed because, as stated 
in the decision of April 19, 1911, there is now nothing 
“to show any exception of the land embraced in Gods- 
mark’s entry from said grant.” 

We are entitled to an issue; a plain, certain, and un¬ 
ambiguous one. We think the answer of appellee is 
utterly and fundamentally defective. If he has no facts 
to set up, upon which issue can be joined, let him come 
forward and admit the facts as alleged in the petition 
and ask for judgment. If, on the other hand, he can 
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show as a defense that the land originally entered by 
Godsmark was previously certified to the State of Michi¬ 
gan, let him allege that fact, that issue may be joined. 

2. That the appellee has exceeded his lawful jurisdiction 
and authority and has acted ultra vires in attempting to 
reopen and readjudicate the right of Godsmark to make the 
original homestead entry in 1870, and now holding, in the 
face of a bona tide purchaser for value, that Godsmark ’s 
original entry was erroneously allowed. 

3. That the answer of appellee placing a construction 
upon the decision of April 19, 1911 (see page 7 of record), 
as well as his conclusion that he acted within his “proper 
jurisdiction,/’ is not conclusive upon the court, as the court 
will judge as to the proper jurisdiction of the Secretary of 
the Interior. 


Conclusiveness of Judgments. 

In decisions without number, the Supreme Court has 
held that with the issue of patent passed away all the 
executive authority and control, not only over the land, 
but also over the title conveyed, and over the patent 
which issued therefor. 

Moore rs. Robbins, 9b U. S., 530. 

U. S. vs. Schurz, 102 U. S., 378, 395, 402. 

Smelting Co. vs. Kemp, 104 U. S., 630, 640. 
Michigan Land vs. Rust, 168 C. S., 589, 592. 
Bicknell vs. Comstock, 113 U. S., 149. 

In liegler vs. Faulkner, 153 U. S., 109, the court said: 

“Conclusiveness is a characteristic of the judg¬ 
ment of every tribunal acting judicially, whilst 
acting within the sphere of its jurisdiction, where 
no appellate tribunal is created. But such con- 
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elusiveness is restricted to those questions which 
are directly submitted for decision.” 

See to the same effect — 

Hopkins rs. Lee, 6 W heat., 101). 

Keene rs. McDonough, 8 Pet., 308. 

Decatur rs. Paulding, 14 Pet., 407. 

Pollard rs. Kibbe, 14 Pet., 353. 

Williams vs. United States, 1 How., 200. 

United States Bank rs. Beverly, 1 How., 134. 
Johnson Co. rs. Wharton, 152 U. S., 252. 

In Hopkins vs. Lee, 10 U. S., 100, it was held that a 
fact directly presented and determined by a court of 
competent jurisdiction can not be contested again be¬ 
tween the same parties in the same or any other court. 
The court said: 

“The rule has found its way into every system 
of jurisprudence, not only from its obvious fitness 
and propriety, but because without it an end 
could never be put to litigation.” 

In Johnson Co. rs. Wharton, 152 U. S., 261, the court, 
after reviewing the previous cases, held: 

“The inquiry as to the conclusiveness of a judg¬ 
ment in a prior suit between the same parties can 
only be whether the court rendering such a judg¬ 
ment—whatever the nature of the question de¬ 
cided, or the value of the matter in dispute—had 
jurisdiction of the parties and the subject-matter, 
and whether the question, sought to be raised in 
the subsequent suit, was covered by the plead¬ 
ings and actually determined in the former suit. 
The existence or non-existence of a right, in 
either party, to have the judgment, in the prior 
suit re-examined, upon appeal or writ of error, 
can not, in case, control this inquiry.” 
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In the case of John F. Richardson (unpublished), dated 
April 5, 1909, supra, the Secretary of the Interior held 
that he would not go behind the adjudication of the 
Commissioner of the General Land Office, even though 
such adjudications were erroneous and that the patent 
which subsequently issued to the railroad company 
passed all right and title of the United States. Yet, in 
the present case, and in violation of the sound principle, 
reason and authority of that case, the Secretary of the 
Interior says he will go behind the determination and 
findings of the Commissioner of the General Land Office 
in 1870 and the patent which issued in 1877 and readju¬ 
dicate the record. Moreover, he now presents to this 
court as a possible legal defense, that he has gone behind 
(he adjudications and patent, and now alleges that he 
has “found and determined’’ that the adjudications of 
the Commissioner were wrong, and that Godsmark’s entry 
was erroneously allowed, because the tract book now 
fails to show an exception from the grant. 

We urge upon this court that the allowance of the ori¬ 
ginal entry by Godsmark in 1870 is conclusive. 

In 1872 Hess filed contest against Godsmark’s entry, 
the contest was entertained by the Land Department, 
and as the result Godsmark’s entry was canceled for 
abandonment, and Hess was allowed to make entry and 
thereby became Godsmark’s legal successor to the claim 
against the Government fo v public land. This determina¬ 
tion by the Land Department that the land w r as then 
public land and not railroad land is also conclusive. 

In 1877 Hess made proof of his compliance with the 
law relating to public land. His proof and payment was 
accepted and the Land Department issued him a patent, 
conveying the land to him. This was another adjudica¬ 
tion that the land was public land and not railroad land 
when Godsmark made entry, and is also conclusive. 

7761-2 
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By the issue of patent, the entire jurisdiction of the 
Land Department over the land, and over all questions 
relating thereto passed with the patent. This is also 
conclusive. 

The appellee admits that the patent which issued to 
Hess has never been questioned, and that no direct 
attack was ever made thereon. The patent is outstanding 
and has been unimpeached for thirty-five years. If the 
railroad company ever had any claim to this land it 
never asserted it. We claim that all this is overwhelm¬ 
ingly conclusive. 

We further urge that as section 2306 vested an assign¬ 
able property right that Congress made the records 
showing the service and the duly allowed homestead 
entry conclusive, and upon sound reason, principle, and 
authority, threw around a bona fide purchaser protection 
when he has purchased in good faith and for value, giv¬ 
ing full faith and credit to the records of the General 
Land Office. 

The only way a patent can be impeached is by a bill 
in chancery. 

Iron and Silver Mining Co. vs. Campbell, 135 l\ S., 
286. 

Moore vs. Robbins, 96 L T . S., 530. 

In collateral attack unimpeached patents are con¬ 
clusive of all matters of fact which were necessarif to 
their issue. 

Davis vs. Wiebbold, 139 L T . S., 507. 

A patent is the highest evidence of title and is con¬ 
clusive against the Government in a collateral proceed¬ 
ing until annulled. 

Stone vs. U. S., 2 Wall., 525. 

Johnson vs. Towsley, 13 Wall., 72. 

U. S. vs. Reading, 18 How., 1. 
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St. Louis Smelting vs. Kemp, 104 U. S., 636. 
Rector vs. Gibbon, 111 LL S., 290. 

Shepley vs. Cowan, 91 U. S., 330. 

Moore vs. Robbins, 96 U. S., 530. 

Quimby vs. Conlan, 104 l T . S., 420. 


The authorities show that the presumptions raised by 
the issue of a patent are absolutely conclusive upon the 
Government against collateral impeachment or attack, 
and the courts are slow to cancel a patent, even when it 
is directly attacked. 

In Maxwell and Grant, 121 U. S., 325, 279, the Supreme 
Court said: 

“The deliberate action of the tribunals to which 
the law commits the determination of all prelimi¬ 
nary questions, and the control of the processes 
by which this evidence of title is issued to the 
grantee, demands that, to annul such an instru¬ 
ment and destroy the title claimed under it, the 
facts on which this action is asked for must be 
clearly established by evidence entirely satis¬ 
factory to the court, and that the case itself must 
be entirely within the class of causes for which 
such an instrument may be avoided. 

• • • • • • 

“If the proposition, as thus laid down in the 
cases cited, is sound in regard to the ordinary con¬ 
tract of private individuals,how much more should 
it be observed where the attempt is to annul the 
grants, the patents, and other solemn evidence of 
title emanating from the Government of the 
United States under its official seal? In this class 
of cases, the respect due to a patent, the pre¬ 
sumptions that all the preceding steps required 
by the law had been observed before its issue, the 
immense importance and necessity of the stability 
of titles dependent upon these official instruments 
demand that the effort to set them aside, to annul 
them, or to correct mistakes in them should only 
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ho successful when the allegations on which this 
is attempted are clearly stated and fully sustained 
by proof.” 

In Colorado Coal and Iron Company vs. U. S., 123 U. S., 
317, the court, referring to the patented titles of the 
company, said: 

“It thus appears that the title of the defend¬ 
ants rests upon the strongest presumptions of 
fact, which, although they may be rebutted, never¬ 
theless can be overthrown only by full proofs to 
to the contrary—clear, convincing, and unam¬ 
biguous. The burden of producing these proofs 
and establishing the conclusion to which they are 
directed rests upon the Government.” 

Also, in Noble rs. Union River, 147 U. S., 165, the 
court held that the right of the railroad company vested 
upon approval bv the department of its right of way, and 
that the department's attempt to revoke the approval 
was in excess of power and void. 

Clearh' the Secretary had no right or authority in 
1911 to reexamine and readjudicate the right of Gods- 
mark to make his original entry already of record, and 
determine a new status thereof and to substitute that 
status for the actual records as they existed from 1870 
to 1877 , and then to decide upon the records that the 
departmental decisions of 1870, 1872, and 1877 were er¬ 
roneous notwithstanding the strong probability that 
there might be a vital difference between the record as 
it existed from 1870 to 1877 and as it existed in 1911. 
The adjudications of 1870, 1872, and 1877, are more en¬ 
titled to respect than that of 1911, and are conclusive. 

In the case at bar, appellee attacks the original entry 
of Godsmark and the patented title of Hess without 
submitting any evidence which can be called proof. He 
has never attacked either right in the courts, but him¬ 
self assumes jurisdiction and holds for null and void the 
actions of the department in 1870, 1872, and 1877. 
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Vested Property. 

We have shown that a soldier's additional homestead 
right is vested property by the decision of the United 
States Supreme Court in the case of Webster vs. Luther, 
supra. 

In the case of Ricard L. Powell (28 L. D., 216), the 
Secretary of the Interior held that an abandoned home¬ 
stead is a good basis for the right claimed and said also 
that: 

“There is no rule of your office cited, and none 
has been found, which would seem to require 
further proof than has been already submitted in 
support of the assignment, nor is there any 
departmental decision, rule, or regulation, which 
requires more than has already been done to 
establish the claim of the assignee. 

“Prior to May 18, 1896, when the Supreme 
Court rendered its decision in the case of Webster 
vs. Luther, 163 U. S., 331, the department had 
uniformly held that the right of additional entry 
conferred by section 2306 of the Revised Statutes 
was not transferable. The court in that case held 
otherwise, and said, in substance, that Congress, 
in the enactment of the act of June 8, 1872, supra, 
intended to bestow a gratuity in the most advan¬ 
tageous form to the donee and to make it as 
valuable as possible; that it was not intended to 
hamper the gift with conditions that would lessen 
its value, and that the measure of its real value 
was the price that could be obtained by its sale. 

“This was said with special reference to the 
assignability of the right, but it applies with 
equal force to the question of proof of the as¬ 
signment of the right. Burdensome requirements 
of proof of the right to locate by assignment 
might, and in many cases would, contribute to 
defeat the intention of Congress to make the 
right a valuable one. The measure of its value as 
a property right depends upon an ability to ulti¬ 
mately locate it upon the public lands of the 
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United States, and unreasonable restrictions in 
the matter of proof may fetter and render less 
valuable the right, just as surely as a denial of 
the right to assign it, and would, therefore, be in 
violation of the ruling and spirit of the Supreme 
Court in said case.’* 

In the case of I). H. Talbott (29 L. I)., 273), the Sec¬ 
retary of the Interior said : 

“The soldier’s additional homestead right is 
absolute, and exists by operation of law, as does 
the power to transfer or assign tin* right, and is 
not dependable upon departmental action for its 
validity.” 


In Marbury vs. Madison, 1 (’ranch, 137, Chief Justice 
Marshall said that where an individual considers he has 
been deprived of a vested right, he has the right to 
resort to the courts for his remedy and that — 

“the question whether a right has vested or not 
is in its nature judicial, and must be tried by 
judicial authority.” 

The court further said in substance that if the head 
of a department commits an illegal act, under color of 
his office, it can not be pretended that his office exempts 
him from suit in the courts and being compelled to obey 
the judgment of the law, and that it is not by the office 
of the person to whom the writ is directed, but the na¬ 
ture of the thing to be done, which determines the pro¬ 
priety or impropriety of issuing a writ of mandamus. 
The chief justice, in effect, ridiculed the idea that there 
could be no remedy if the right had actually vested. 

In Butterworth vs. U. S., 112 U. S., 50, the court said: 

“It is a maxim of law, admitting few if any ex¬ 
ceptions, that every duty laid upon a public officer 
for the benefit of a private person, is enforcible 
by a judicial process.” 
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In Noble vs. Union River Company, 147 U. S., 165, the 
company tiled a bill in equity to enjoin the Secretary of 
the Interior from revoking the approval of plaintiff’s 
right of way over public lands. The court held that 
by approval of the right of way, the right of the Rail¬ 
road Company became vested and that the attempt of 
the Secretary of the Interior to deprive the company of 
its property was without due process of law and void. 
It held that writs of mandamus and injunction are 
somewhat correlative and that the head of an execu¬ 
tive department was subject thereto whenever his acts 
were ultra rives and beyond the scope of his authority, 
or whenever he refused to perform a duty laid upon him 
by the law. 

In Ballinger vs. Frost, 216 U. S., 240, an Indian had 
been adjudged entitled to a patent. Before the patent 
was issued, the Secretary of the Interior discovered that 
the land was under urban occupancy. The Secretary 
ordered the patent to be canceled, holding that he had 
the power to segregate the land for townsite purposes, 
and that it would be illegal to issue the patent, and in 
answer to Frost’s petition, it was set up that the Indian 
was a ward of the Government, and that the Secretary 
of the Interior is specially charged by law with super¬ 
vision over Indian allotments, and that therefore his 
acts were not subject to review by the courts. Citing 
Cornelius vs. Kessel, 128 U. S., 461, the court held that 
the Secretary’s power of supervision and correction is 
not umlimited or arbitrary, and that— 

‘"whenever, in pursuance of the legislation of 
Congress, rights have become vested, it becomes 
the duty of the courts to see that those rights 
are not disturbed by any action of an executive 
officer, even the Secretary of the Interior, the 
head of a department. However laudable maybe 
the motives of the Secretary, he, as all others, 


is bound bv the provisions of congressional 
legislation.” 

Thereupon the court pointed out the different steps 
by which the allottee had acquired a vested right, and 
said: 

“Thereafter the Secretary of the Interior had 
nothing but the ministerial duty of seeing that a 
patent was duly executed and delivered.” 

We contend that it is plain tliet there is nothing more 
than the plain ministerial duty now resting upon the 
Secretary of the Interior to allow the entry of petitioner 
and to see that a patent is duly executed and delivered, 
it being apparent that the respondent is without juris¬ 
diction to divest the right which was acquired in 1872 
and vested under laws of Congress. 

It seems quite clear that the additional right under 
section 2309, supra, became vested upon two collateral 
and equally conclusive records, first, the records of the 
War Department showing the service and honorable dis¬ 
charge, and, second, the records of the (ieneral Land 
Office showing the soldier to have made a homestead 
entry, allowed by the Commissioner of that office. 

If the record of the War Department (a co-ordinate 
department), sharing that the soldier teas honorably 
discharged, is conclusive, upon what sound reason, prin- , 
ciple, or authority, can it be said that the record of the 
Interior Department showing that an original home¬ 
stead entry was made, is not conclusive? 

It should be remembered that section 2306, supra, 
vested a property right wherever a soldier had thereto¬ 
fore received an lionorable discharge and made a home¬ 
stead entry. The very fact that a property right became 
vested precludes a reopening and readjudication of 
the records upon which Congress vested the right. If 
the records are not conclusive then it can not be said 
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that a property right vested. Congress did not predicate 
this vested right upon the will of any man, but predi¬ 
cated it only upon the record. The conclusiveness of the 
record means a vested right. 

In this case the appellee insists, as was insisted by the 
Government in Garfield vs. Goldsby, supra, that the 
court has no jurisdiction simply because he found and 
determined in 1911 that the decisions of the Land 
Department in 1870 , 1872 and 1877 , were erroneous, 
but in said case the Supreme Court held that as the 
Secretary of the Interior had already exercised the 
power conferred upon him, he could not arbitrarily undo 
what he had done. The court, fully appreciating the 
purpose of Congress in conferring authority upon the 
Secretary of the Interior, nevertheless, reaffirmed its 
previous declarations which were to the effect that— 

“there is no place in our constitutional system 
for the exercise of arbitrary power, and, if the 
Secretary has exceeded the authority conferred 
upon him by law, then there is power in the 
courts to restore the status of the parties aggrieved 
bv such unwarranted action.” 

Res Judicata. 

The rule of ves judicata should apply in this case 
with peculiar force to respondent, because the depart¬ 
ment is a special tribunal, vested by law with power to 
construe and execute the land laws, and to determine 
what are, as well as claims, relating to public lands, and 
in performing his functions the Secretary of the Interior 
is not only the judge of the law, but is the representa¬ 
tive of the Government, and the solemn adjudications 
of the Land Department should be conclusive upon the 
Government. 

We contend that it is obvious that since every Secre¬ 
tary of the Interior is clothed with the same power at 
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different times, and since they are all judges of the land 
laws, and at the same time agents of the Government, 
no Secretary of the Interior has the lawful power to 
overturn, destroy, and hold for naught a right which 
vested bg the passage of the act of 1872, and, as under 
the decision of the department, Godsmark had made an 
entry of forty acres. 

We concede that each succeeding Secretary of the In¬ 
terior has supervision over the adjudication of land 
claims and the disposal of the public domain, but it is 
obvious that that supervision does not extend to re- 
supervision and nullification of ang or everg act of his 
predecessors, or give him power to destrog valuable 
rights purchased or otherwise acquired in accordance 
with law ami in reliance upon the records of the General 
Land Office and the decisions of the department. 

Secretary Lamar, subsequently justice of the Supreme 
Court, in Lars Winquist, 4 L. D., 324, said as follows: 

“Unless the principle of res judicata is recog¬ 
nized, administrative action may become involved 
in chaos; the labors of the department would be¬ 
come too cumbersome to admit of their intelli¬ 
gent discharge; uncertainty would cloud every 
inchoate title,and, in many instances vested rights 
would be endangered. Our present duties are am¬ 
ply sufficient to command our whole time and 
attention without entering unnecessarily into the 
inquiry as to the intelligence with which every 
past duty was performed.” 

Secretary Noble, in State of Oregon, on review, 9 L. D., 
361, said : 

‘‘It has been well settled by a long line of opin 
ions of Attornevs-General of the United States, 
that the final decision of the head of a depart¬ 
ment, is binding upon his successors in the same 
department, subject to certain well-defined ex¬ 
ceptions, such as palpable error of calculation, or 
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where new facts are subsequently brought forward 
which show that the former decision was errone¬ 
ous and would probably not have been made, if 
they had known at the time of the decision.” 

The respondent does not pretend in the case at bar 
that he has in possession any fact which was unknown 
in 1870, 1872, or 1877. The adjudications of those dates 
are conclusive that the land in question was not within 
the railroad grant, and was public land. Certainly the 
evidence before the department on those dates was 
fresher and more reliable than it was in April, 1911, and 
the department is precluded from assuming, without 
any proof whatever, that the deparment, as constituted, 
forty years neglected its duty and failed to ascertain 
whether or not the land in question was within the 
grant. 

The Land Department, in issuing a patent, must neces¬ 
sarily consider the qualifications of the applicant, the 
acts he has performed to secure title, and whether or not 
the land was subject to his application. Its judgment 
upon these matters is that of a special tribunal , and is 
unassailable except by direct proceedings for its 
annulment. 

Steel vs. St. Louis Smelting, 106 U. S., 447. 

Conclusion. 

We know that a writ of mandamus can not be made to 
serve as a writ of error. It is a remedy provided by the 
law for the enforcement of a ministerial duty and for the 
protection of a right. 

We believe that we have shown that the additional 
homestead right under section 2306 became vested prop¬ 
erty in 1874, with the adoption of the Revised Statutes, 
based upon the existing records, first, of the War 
Department showing service as a soldier, and second. 
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the records of the Land Department showing a home¬ 
stead entry made, allowed and entered of record, both 
of which were prior to the passage of the statute. It is 
believed that the department has complete right to 
decide any legal question properly before it, in the first 
instance, as it may see fit, and this court may not inter¬ 
fere, but when, as in tins case, it purports to reopen and 
readjudicate a record which not only became a basis for 
a retted proper!if right but which also has been relied 
upon by a bona fide purchaser in good faith and for 
value, that any such attempt to now reopen and read¬ 
judicate is ultra circs and beyond the scope of the legal 
jurisdiction of the Land Department. 

In the John Richardson case (unpublished), decided 
April 5, IbOb, the Secretary of the Interior squarely re¬ 
fused to reopen and readjudicate and held that “the ad¬ 
judication was by a tribunal (the Commissioner of the 
General Land Office) having jurisdiction to determine in 
the first instance’' as to whom the patent should issue 
and its finding was conclusive. 

In Walter H. Long (37 L. I)., 58b) and Natalbanv Lum- 
Co. (40 L. D., 225), it was held that the records of the 
War Department were conclusive, and could not be 
reopened and readjudicated. 

In the case at bar, however, the department not only 
undertakes to readjudicate the determinat ion of the “tri¬ 
bunal having jurisdiction to determine in the first in¬ 
stance,” but goes even further and reaches its legal 
conclusion, not from facts, but because he now fails to 
find that it was “excepted” from a previous grant. More¬ 
over, if such a grant were made it was his duty under 
the law to have certified the title to the State twenty 
vears before the issuance of patent as public land in 1877. 

If this court is of the opinion that the Land Depart¬ 
ment has power to reopen and readjudicate a record 
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upon which a property right has vested forty years 
before, and which is now in the hands of a bona tide 
purchaser, then we have no standing before this court, 
and the judgment of the lower court should be affirmed. 

If we are bound by the construction placed by the 
appellee upon the decision of April 19, 1911 (Exhibit E, 
page 7), and his conclusion of law that he acted within 
the scope of his “ proper jurisdiction , ’ then the judg¬ 
ment of the lower court should be affirmed. 

But, if this court should find as the record shows, 
that Godsmark's entry was allowed and entered of record 
in 1870, and in 1877 the department issued patent for 
the land as public land , then we ask that the judgment 
of the lower court be reversed. 

We believe that even though the appellee has power 
to reopen and readjudicate the record, that he can not 
be heard to impeach these ancient records by any other 
means than a clear, convincing, and direct manner, and 
not in argumentative, vague, and uncertain suggestions 
or assumptions. If he can show that these lands were 
certified to the State of Michigan , as would have been 
his duty to do if such were the case , let him do so. 

No, he does not contend that these lands were certi¬ 
fied to the State and there are conflicting grants. He 
wishes this court to believe in, and proceed upon, the 
theory that there was a grant. He wishes this court to 
entail upon the appellant the duty of not only showing 
that the allowance of Godsmark’s entry was legally cor¬ 
rect, but also to show that, as a matter of law, or mat¬ 
ter of fact, the land entered by Godsmark in 1870 was 
not granted• to the State of Michigan, notwithstanding 
the record showing. 

We believe that our positive and legal duty is fully 
performed when we plead the record as it is, and relied 
upon that record, and let the appellee show, if he can, 
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that the title of the United States previously divested 
by actual grant, and certification , to the State of 
Michigan. 

Good pleading, as well as good legal reasoning, would 
seem to require that the judgment of the lower court be 
reversed and the case remanded, with direction to sus¬ 
tain the demurrer. 

Respectfully submitted. 

D. N. CLARK. 

HOMER GUERRY. 

W. W. WRIGHT. 
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In the Court of Appeals of the District of Columbia. 

April Term, 1912. 


No. 5, Special Calendar. 


United States of America ex rel. ] 
Alexander McKenzie, appellant, 


v. 


Walter L. Fisher, Secretary of the 

Interior. 


fNo. 2386. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF FOR APPELLEE. 


THE PACTS. 

On June 17, 1870, George A. Godsmark filed an 
application to enter certain land situated in the State 
of Michigan under the homestead laws of the United 
States, which application was allowed. (Record, 
p. 2.) Ohe Henry Hess successfully contested this 
supposed entry on the ground of abandonment by 
Godsmark, and on February 15, 1872, said entry was 
canceled. (Record, p. 3.) 
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Had the land thus sought to be acquired by Gods- 
mark been public land of the United States, his entry 
as aforesaid would have been such an exercise of his 
right to an original entry under the homestead law 
as to have exhausted the right, even if his entry were 
thereafterwards canceled for abandonment with the 
result that he never, in fact, acquired even the equi¬ 
table title to the land. 

Ultimately Hess, upon an original entry allowed 
him after the cancellation of Godsmark’s entiy, re¬ 
ceived a patent for this land. (Record, p. 3.) 

Godsmark was a soldier, it is claimed, and became 
entitled to make a soldier’s additional homestead 
entry under Revised Statutes, section 2306, provided 
the facts in his case brought him squarely within the 
terms of that section of the statutes. 

At any rate, professing to have such a right, and 
the right being assignable, Godsmark conveyed his 
interest to some party undisclosed by the record, and 
relator now claims to own it through mesne convey¬ 
ances. (Record, p. 2.) 

When relator attempted to exercise this right, it 
became necessary for the officers of the Land Depart¬ 
ment to ascertain and determine whether all the essen¬ 
tial facts necessary to create the right granted by 
Revised Statutes, section 23I&6, were present; whether 
Godsmark’s military record met the requirements of 
Revised Statutes, section 2304; whether he had ever 
made a homestead entry, and if so, for how many 
acres; to how many additional acres he was entitled 
under Revised Statutes, section 2306; whether he had 


ever exercised this additional right personally; if not, 
whether he had ever assigned it, and if so, to whom 
did he assign it; and whether, in that event, relator 
is the lawful and ultimate assignee. Congress has 
conferred jurisdiction to determine such questions 
upon but one tribunal, the Land Department, repre¬ 
sented by the appellee. 

McKenzie, the relator, filed application to enter, 
under Revised Statutes, section 2306, certain lands in 
Minnesota (Record, p. 2), and his application was 
duly considered and denied both by the Commissioner 
of the General Land Office and, on appeal, by the 
Secretary of the Interior. (Record, pp. 6-7.) 

It seems that the land sought to be entered by 
Godsmark in the State of Michigan was land wlpch, 
prior to his entry, had been granted by the United 
States to the State of Michigan, under the act of 
June 3, 1850 (11 Stat., 21), for the benefit of a cer¬ 
tain railroad. (Record, p. 6.) The act was a pres¬ 
ent grant, made definite and effective by the filing of 
a map of definite location. The land embraced in 
GodsmarkV attempted entry, as appears by the pe¬ 
tition itself, was in an odd-numbered section within 
the 6-mile place limit of said railroad grant. (Rec¬ 
ord, p. 7.) A map of definite location was filed Oc¬ 
tober 23, 1858. (Record, p. 7.) 

Indeed, it further appears from the petition that 
the land was, in 1856, long prior to Godsmark's 
entry, reserved and withdrawn by the department 
from entry and has never been restored. (Record, 
p. 8.) It thus appears that at the time of the attempted 
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entry of Godsmark the land had not only been law¬ 
fully reserved from entry, and not restored, but had 
been granted and absolutely belonged to the State 
or the railroad. 

Therefore, at the threshold, in examining relator's 
application with a view of determining whether it 
might be allowed, the department was confronted by 
this fatal flaw in relator's claim: There had never 
. been a valid original homestead entry made by 
Godsmark, the alleged soldier and supposed possessor 
of a right under Revised Statutes, section 2306, and 
therefore there never was a valid base for a soldier's 
additional homestead right in Godsmark. (Record, 
p. 10.) In other words, Godsmark’s so-called home¬ 
stead entry in Michigan is not and never was a home¬ 
stead entry, because the land involved had been with¬ 
drawn and, further, was not public land of the United 
States, the latter not having owned it since 1858. • At 
the time of Godsmark’s entry the title to the land was 
in another than the United States, and the latter had 
no more right to allow a homestead entry covering 
that land than it had to allow a homestead entry on 
* Boston Common. 

These are the facts, and they are shown from 
appellant's own pleading. The burden of his griev¬ 
ance, summed up in his brief (p. 12), is: 

That the answer of appellee, as a whole, is 
argumentive, evasive, uncertain, is based upon 
his own legal conclusions, and presents no 
issuable fact. 




Well, there was no “issuable fact” to present. 
Appellant, in his petition and its exhibits, left the 
appellee nothing to quarrel about, so far as plain 
facts are concerned. He did not even aver that the 
land sought to be entered by Godsmark was public 
land of the United States at the time of filing appli¬ 
cation under the homestead law; and this is the first 
and paramount requisite of a homestead entry. On 
the contrary, he made the departmental findings on 
the point exhibits and part of his petition, and did 

not take the trouble to deny, as a fact, that the land 
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described in Godsmark’s application was land re¬ 
served and granted long before to the State of Mich¬ 
igan, for a certain purpose, and was therefore not 
open to homestead entry. 

In short, the pleadings show such a singular and 
beatific amity between the litigating parties, and such 
a harmonious concord of views as to the elemental 
facts, that it would have been a pity for the appellee 
in his answer to have disturbed the harmony by the 
unnecessary interjection of some extraneous fact 
merely to furnish some “issue”—and much dis¬ 
sonance. 

There is nothing “evasive” about the answer; there 
was nothing to evade. There is nothing “uncertain” 
about it; the pleadings make the facts only too cer¬ 
tain for the appellant's comfort. 

But, he says, the appellee’s answer “ is argumenta¬ 
tive, * * * based upon his own legal conclu¬ 
sions.” In other words, appellant’s conclusions are 



opposed to appellee’s conclusions, and the appeal is 
from the refusal of the learned judge below to concur 
in the former’s conclusions. Therefore, as to the 
import of the material and undisputed facts, appel¬ 
lant is seeking a review and a conclusion by this court 
from said facts and the law in harmony with his own 
views and in substitution for the conclusion undis- 
putedlv reached by the appellee in the exercise of 
his jurisdiction. So far as this question of “ argu¬ 
mentative, evasive, uncertain” pleading is concerned, 
if all of the so-called conclusions complained of by 
appellant (Record, pp. 12, 13) were considered as 
simply surplusage and, in the mind of the court, for 
purposes of adjudication here, stricken from the an¬ 
swer, the judgment must be the same. Indeed, the 
whole answer might be stricken out and still relator 
would not be entitled to a judgment for the very 
simple reason that his own petition discloses the fact 
that he has no cause of action; and did the rules of 
practice in the lower court permit a demurrer to the 
petition, respondent would have promptly availed 
himself of that remedv and the case would have 
ended there in a judgment for respondent, just as it 
did on the pleadings as now framed. And this brings 
us to 

THE LAW. 

As we have shown, when appellant’s application to 
make an entry under Revised Statutes, section 2306, 
duly and regularly came before the Land Depart¬ 
ment, there were a number of things to be decided 
before the application could be allowed. Congress 



has created but one department, but one tribunal, to 
pass upon such questions; and the appellee is the head 
of that department, and in that department is the 
court of last resort. When, in the due and regular 
course, appellant’s application reached him for final 
decision, he found and determined as an ultimate fact 
that Godsmark never made a homestead entry, never 
exhausted, so far as the record shows, his original 
homestead right, and that therefore there never was 
in fact a valid base to support an additional right in 
this case, and that McKenzie consequently took noth¬ 
ing by assignment from Godsmark, because Gods¬ 
mark had nothing to assign. Wherefore, in making 
his return to the rule to show cause, appellee averred 
that after affording relator due opportunity to be 
heard, and after full consideration of the showing sub¬ 
mitted and the evidence presented by the official 
records, and in the proper exercise of his jurisdiction, 
thus eliminating every element of arbitrariness, he 
“found and determined” that the land claimed to 
have been entered by Godsmark ^as, at the time of 
entry, not land belonging to the United States, but 
was reserved from entry or appropriation under the 
laws of the United States; that Godsmark alleged 
entry was void and in nowise impaired his original 
homestead right, and that said attempted but wholly 
void entry could not be made the base of an additional 
right such as relator was attempting to assert. (Rec¬ 
ord, p. 12.) 

Here is the appellee’s finding, rendered while act¬ 
ing within his jurisdiction as fixed by Congress, in a 
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matter involving the exercise of judgment and dis¬ 
cretion. The effect of granting the mandamus 
prayed by relator would be to require the Secretary 
to disregard his own judgment and decision and to 
substitute the court’s finding of fact and idea of the 
law for his own; that is, to treat this application for 
the writ of mandamus as a writ of error to correct a 
judgment from which the law provides no direct 
appeal. 

That this can not be done this court has not long 
ago decided. ( Fisher v. United States ex ret. Grand 
Rapids Timber Co., 37 App. D. C., —; 39 Wash. 
Law Rep., 721.) And subsequent to the cited de¬ 
cision, on March 11, 1912, the Supreme Court of the 
United States, in the case of United States ex ret. 
Ness v. Fisher , held that the courts can not by 
mandamus review a decision of the Secretary of the 
Interior, made in the discharge of a duty imposed on 
him by law and involving the exercise of judgment 
and discretion, and compel him to retract his deci¬ 
sion and to give effect to another not his own and 
not having his approval. The two cases cited are 
decisive of everything involved here. 

The only consideration that this court, or any 
court, by direct proceeding may give to the contro¬ 
versy between the parties now before it is confined to 
the question as to whether, on the record, the Secre¬ 
tary’s action was arbitrary and capricious, and in 
neglect of a plain ministerial duty. 

It surely can not be contended that the mere filing 
of an application to enter land under Revised Statutes, 







section 2306, automatically operates, eo instanti , to 
effect such a change in ownership of the land, title 
passing from the Government to the entrvman, that 
the accredited officer of the former has naught to do 
other than the ministerial duty of giving to the latter 
his muniment of title. 

We are dealing with an application to enter and 
acquire the public land of the United States; and the 
validity of the application and the entry must be 
determined by some tribunal before the right to 
demand a patent is attained. This “tribunal” is the 
Department of the Interior; no other forum is 
provided by the law. If the Secretary has jurisdic¬ 
tion to decide, his decision, right or wrong, is not 
subject to review by the courts in this form of pro¬ 
ceeding. The only ministerial duty imposed upon 
him is the duty to decide. Appellant is not com¬ 
plaining of a refusal to decide; he is complaining 
about the decision itself. His prayer is not that the 
Secretary be compelled to consider whether or not 
his application should be allowed, but to decide a 
certain w T ay—in accordance with appellant’s view of 
the facts and the law—and that the Secretary be 
commanded “to allow the application * * * to 
enter the lands applied for and cause patent to he de¬ 
livered in due course under the law” 

The theory of his contention seems to be that the 
question of the availability of the land selected by 
Godsmark for entry under the homestead laws at the 
time of such entry is res adjudicate and that by the 
issue of patent to Hess the Government is now es- 
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topped to deny that said land was then a part of the 

$ 

public domain. 

Even were this so, it does not follow that appellant 
is entitled to have his application allowed and to 
receive patent for the land in due course. There are * 
some other things to be decided, aside from the fact 
that Godsmark did or did not make a valid original 
homestead entry to serve as the base of a soldier’s ad¬ 
ditional homestead claim. There is the question of 
Godsmark’s military service and his discharge; there 
is the question as to whether he has ever exercised his 
additional right if he had one; there is the question 
as to whether he ever assigned such right if he had 
an unexercised right; and there is the question as to 
whether, these things being shown, appellant is the 
lawful assignee. It may be that all such questions 
can be determined in McKenzie’s favor; the point is 
that they have not been judicially considered and so 
determined by the tribunal having charge of the dis¬ 
position of the public lands. Thus, to grant the 
relief here sought and to compel the respondent to 
issue a patent as prayed for, would be to deprive the 
Land Department of adjudicating the necessary ques¬ 
tions above referred to. If it be contended that 
it must be presumed that these facts were adjudi¬ 
cated by the Secretary, notwithstanding it does not 
so appear, then, under the well-established rule in 
regard to judgments, it must be presumed that the 
Secretary found and decided that Godsmark was not 
one of the persons mentioned in section 2304 and was 
not possessed of the qualifications prescribed in sec- 
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tion 2306. This must be presumed in support of the 
judgment of the Secretary, and, consequently, on 
that ground alone mandamus may not issue. The 
record shows that the only question positively deter¬ 
mined by the appellant is.the ultimate fact, from the 
record, that no valid base for an additional right, 
predicated on Godsmark’s alleged entry and military 
service, exists. 

This constitutes the first, last, and only adjudica¬ 
tion of appellant’s right to enter the land for which 
he has applied. There is no room for the application 
of the doctrine of res ad judicata or estoppel here. 

The fact that the Government inadvertently and in 
ignorance of the facts gave Hess a patent for land 
it did not own does not solemnly and forever pro¬ 
claim that Godsmark’s canceled entry for the same 

%/ 

land was a valid entry, exhausting his right. The 
whole transaction was absolutely void—not voidable, 
but as void as would be an attempted conveyance of 
this courthouse by its janitor to some citizen. As 
against the State of Michigan or the railroad, the 
patent to Hess was not worth the paper upon which 
it w r as written. The situation would have been the 
same had the patent issued to Godsmark. As this 
court is aware, from a case recently before it ( U. S. 
ex rel. Jones v. Fisher , 40 Wash. Law. Rep., 56), the 
United States has often allowed applications for 
homestead entries on lands which w r ere afterwards 
found to be within the limits of a railroad grant. 

In the Jones case the lands were in Wisconsin, and 
belonged, as it turned out, to the Wisconsin Central 
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Railway. The entry men were ejected and Congress 
passed remedial acts for the benefit of the evicted— 
credit on new original homestead entries , for residence 
and cultivation on the former attempted, but void , 
ones. The erroneouslv allowed entrv in Wisconsin 
was not an exhaustion or a use of the entrvman’s 
homestead right; his original right to make an entry 
on unappropriated parts of the public domain still 
existed. This court so decided in the concluding 
sentence of the decision. Surelv, such an “entrv” 
as the ones just referred to, if made by a qualified 
soldier, would not support an additional entry. 

So with Godsmark; his attempted entry on rail¬ 
road lands in Michigan on the supposition indulged 
not only by him but by officers of the Land Depart¬ 
ment then, that the tract was Government land, in 
no way impaired his homestead right. So far as we 
are advised, Godsmark still has a homestead right 
unused, intact. He is not entitled to an additional 
right, for the simple reason that he is entitled to a 
whole one. It matters not that his attempted Michi¬ 
gan entry was canceled for cause—abandonment. 
The entry itself was void; the proceedings to cancel 
it for abandonment were void; the allowance of the 
Hess entry was void; the patent to Hess was void; 
and no decision or action that the Interior Depart¬ 
ment made or took in 1870, 1872, or 1877, could 
have made them, or any of them, valid. 

The cancellation of Godsmark’s entry on the ground 
of abandonment is therefore not an adjudication that 
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the entry itself was valid but forfeited for noncom¬ 
pliance with the law. If it were, then there might 
be some foundation for appellant’s contentions, 
because it is true, as he urges m his brief, that an 
entry canceled for abandonment may serve as a 
base for a soldier’s additional homestead right. This 
is so because the entry itself being valid, entryman 
• merely forfeited right to patent thereon by failure to 
comply with the requirements of the homestead law. 
He himself was at fault, but as the land was subject 
to the entry, even though subsequently abandoned 
and canceled therefor, it nevertheless remained an 
exercise of his homestead privilege exhausting , pro 
tanto, his homestead right. 

In the case at bar, however, Godsmark never made 
a valid original homestead entry; never made a 
homestead entry at all. He never abandoned Govern¬ 
ment land held by him under a homestead; he merely 
got off some land belonging to some one else—very 
proper conduct on his part. 

Nor is appellant’s position any stronger when he 
relies upon the action of the department in allowing 
the Hess entry and in passing the same to patent. 
As we have clearly shown, those actions were wholly 
void so far as they attempted to effect a conveyance 
of title to the land itself. The action in the matter 
of the Hess entry has nothing to do with McKenzie’s 
claim for other land sought to be acquired under a 
separate section of the Revised Statutes, There was 
no privity between Hess and McKenzie. Suppose 
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Godsmark’s entry had been canceled because it was 
railroad land, and thereafter the department in¬ 
advertently patented the land to Hess. Could 
McKenzie, in privity with Godsmark alone, develop 
a right out of an erroneous transaction with an 
entire stranger? 

Even if there be such a thing as estoppel against 
the sovereign power, the Government, there is no 
room for the application of that doctrine to this case. 
Eliminate Hess from the record and assume that 
Godsmark was the one to whom patent for the 
Michigan land issued in 1877. Suppose in 1879 
Godsmark came back to the department and said, 
“ See here, you have patented land to me tfrat you 
did not own; the railroad people have demonstrated 
that fact to me and to a local court, which has 
ordered my ejectment from the land; I must have a 
home, and the Government owes me one under the 
homestead laws; I have lost my fees, my work, and 
my time, but you can let me make another entry so 
that ultimately I shall have a home.” To this 
presentation of the situation, could the department 
have said, “ We simply can not allow it, because you 
have exhausted your homestead right. True, we 
gave you land we did not own. But you set up in 
your entry papers that it was public land of the 
United States and you accepted patent on that 
basis. We acted upon and granted your application. 
That is an official adjudication that the land was 
public land and we can not now act on the assump- 



tion that it was not, nor decide that it was not, 
because, having issued patent, it is out of our juris¬ 
diction. You are estopped from claiming that you 
did not make a homestead entry; you, and we, went 
through all the forms, strictly in accord with the law, 
#id the transaction is closed.” This absurdity sug¬ 
gests, rather than requires, comments. And there 
must be such a thing as mutuality in estoppels. 

There would seem to be nothing more to be said. 
However, we may note one or two fantastical claims 
of appellant. 

In his brief, page 15 et seq ., he cites a number of 
cases under the head of “Conclusiveness of judg¬ 
ments.’ 1 With these cases and the doctrine therein 
announced we have no quarrel. Note, however, how 
appellant attempts to apply them. He says, “We 
urge on this court that the allowance of the original 
entry by Godsmark in 1870 is conclusive.” He 
means, evidently, that it was conclusive that the 
land was public land. This is a new and startling 
proposition. If it is correct, then when he applied 
for patent, had he done so, the land department 
would have been without jurisdiction to do aught but 
issue patent, notwithstanding the land had been re¬ 
served, and belonged absolutely to another not only 
at the time of the application for patent, but also at 
the time of original entry. 

Appellant also speaks of “vested rights” and “res 
ad judicata.” The question of res adjudicata does 
not enter here, as we have seen. But so far as it and 




16 


“ vested rights” are concerned, note what the Supreme 
Court of the United States said in Morton v. Nebraska 
(21 Wall., 660): 

Syllabus: Where an act of Congress speaks 
of “vested rights/' protecting them, it means 
rights lawfully vested. Hence it does not pr% 
tect a location made on public land reserved 
from sale. 

The court concludes its opinion by saying: 

It does not strengthen the case of the plain¬ 
tiffs that they obtained certificates of entry, 
and that patents were subsequently issued on 
these certificates. It has been repeatedly de¬ 
cided by this court that patents for lands * 
which have been previously granted, reserved 
from sale, or appropriated are void. The 
executive officers had no authority to issue a 
patent for the lands in controversy, because 
they were not subject to entry, having been 
previously reserved, and this w r ant of power 
may be proved by a defendant in an action at 
law. 

That court has repeatedly cited this case with 
approval. 

In Burfenning v. Railroad (163 U. S., 321) the 
Supreme Court held that w^here the Land Department, 
notwithstanding the finality of its judgment on ques¬ 
tions of fact involved in the administration of the 
public-land system, took proceedings involving lands 
exempt from homestead entry or preemption by act 
of Congress dedicating or reserving the same to any 




special purpose, although such proceedings actually 
culminated in a patent, no title was thereby transferred . 
See also: 

Lake Superior Land Co. v. Cunningham , 155 
IT. S., 354. 

Doolan v. Carr, 125 U. S., 618, 624. 

Smelting Co. v. Kemp , 104 U. S., 636, 641. 
Eastern Oregon Land Co. v. Brosrwin , 147 
Fed., 807. 

J7. >8. v. Culver , 52 Fed., 81, 83. 

Garrard v. Silver Peak Mines , 94 Fed., 983; 
82 Fed., 578. 

We respectfully urge that the judgment below 
should be affirmed. 

Charles W. Cobb, 

Assistant Attorney General ) 

F. W. Clements, 

First Assistant Attorney , 
Edward Wright, 

Assistant Attorney, 

For Appellee. 
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